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Background:


Warranties have been successfully used in the highway industry to protect investments from early failure.  Prior to 1991, the FHWA had a longstanding policy that restricts the use of warranties on Federal-aid projects to electrical and mechanical equipment.  The rationale for the restriction was that such contract requirements may indirectly result in Federal-aid funds participating in maintenance costs.  By law, FHWA funds may not be used to participate in routine maintenance.

Talking Points:
· The 1991 Intermodal Surface Transportation Efficiency Act  (ISTEA), permitted States to use local procedures for the design and construction of Federal-aid projects located off the National Highway System.  For such projects, warranty clauses may be used in accordance with State procedures.  

· On August 25, 1995, FHWA published an Interim Final Rule (IFR) for warranties for projects on the National Highway System.  The IFR states that warranty provisions shall be for a specific construction product or feature.  Routine maintenance items are still not eligible.  The IFR also prohibits warranties for items not within the control of contractors.   

· Sharing Best Practices  -  FHWA has provided financial assistance to the Utah State University - Local Technology Assistance Program to conduct a study on the best practices for certain innovative contracting techniques. Utah State has established a web page to collect information from the States and share best practices regarding warranties and other areas of innovative contracting (http://www.ic.usu.edu) .

· Prior to the rule makings noted above, eight states participated in the evaluation of warranties under SEP-14.  At the current time, FHWA is aware of approximately 25 States that have evaluated some form of warranty provision on a Federal-aid highway project.  A summary of this use is attached.

· Several State DOTs have statutes or administrative policies which require the use of warranties where appropriate.  Michigan enrolled Senate Bill 303 of 1997 included the following provision for development of warranties on state trunk line construction projects:



“Of the amounts appropriated for state trunk line projects, the department shall, where possible, secure warranties of not less than 5-year full replacement guarantee for Contracted Construction Work.”

· In response, Michigan DOT has worked in partnership with the road building and surety industries to develop warranty specifications “where possible”.  

· In 1999, the Ohio Legislature passed House Bill 163 which requires Ohio DOT to utilize construction warranties on at least one-fifth of its capital construction projects.  At least one-tenth of all pavement projects must include a warranty.  For new pavements, the warranty must be at least seven years.   For resurfacing and rehabilitation projects, a minimum five-year warranty is required.  For all other products, a warranty of at least two years is required.

· New Mexico State Highway Department (NMSHTD) is proceeding with a project that will provide for a public-private partnership program to improve 225 km (140 mi) of Highway 44.  A Project Development Contractor (PDC) was hired to provide detailed design, construction management services and a warranty for key project elements.  NMSHTD signed a contract with Mesa PDC, L.L.C. (Koch Industries) in July 1998.  The contract includes a $46.3 million fee for the PDC’s design and construction administration.  In addition NMSHTD will pay Mesa $62 million for a 20-year pavement warranty and a 10-year structures warranty.
	Product
	Range of Warranties
	States

	Asphaltic Concrete / Rubberized Asphalt 
	3-20 Years
	AL, CA, CO, FL, IL, IN, ME, MI, MO, MS, OH, NM, UT, WI

	Asphaltic Crack Treatment
	2 year
	MI

	Portland Cement Concrete Pavement
	5-10 years
	IL, KY, ME, MI, MS, UT, WI

	Bridge Components
	5-10 years
	WA, ME, NM

	Bridge Painting
	2-10 years
	IN, MA, MD, ME, MI, NH

	Chip Sealing
	1-2 years
	CA, MI

	ITS Components / Buildings
	2-3 years
	VA, NC

	Landscaping, Irrigation
	1 year
	WY

	Microsurfacing 
	2 years
	CO, MI, NV, OH

	Pavement Marking
	2-6 years
	FL, MT, OR, PA, UT, WV

	Sign Sheeting
	7-12
	WV

	Roofing
	10 years
	HI
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