Mitigation Commitments – What are these commitments and how do we ensure that they are implemented?

Environmental mitigation in highway projects are features necessary to offset the impacts resulting from the construction of a highway/transportation project.  These mitigation features help highway projects to fit in with the natural or human environment.  

The features can be a condition of FHWA project approval and may be a result of commitments agreed upon with other environmental agencies.  For example the U.S. Army Corps of Engineers   in issuing permits under the Clean Water Act may require the creation of a man-made wetland to compensate for the wetland loss due to the highway construction.  

There are a multitude of environmental laws and regulations designed to protect the various environmentally sensitive resources.  Some of these laws and regulations have permitting or approval requirements, and without these approvals or permits a project cannot proceed.  Not all mitigation is a requirement for receiving an approval or permit.  It may be there as a way to offset impacts and is a good way of doing business.

Once a commitment to provide any of these mitigation features in a project is included in the final environmental documentation, whether it be a categorical exclusion determination for small projects, an Environmental Assessment/Finding of No Significant Impact for mid-range projects, or an Environmental Impact Statement/Record of Decision for large projects, that commitment becomes a condition of the FHWA project approval.  If for some reason, a commitment gets deleted from the project, because it is a legal commitment, that removal could jeopardize the project approval.  Failure to implement environmental commitments could result in a number of remedial actions, including stopping construction until corrections can be made.  

How do we ensure that the environmental mitigation features get incorportated into a project?  Some practices include:

1. Having a mechanism to relay from the environmental staff to the design staff, the various mitigation features of the project and why they are necessary so that these items are designed into the constructions plans and specifications.

2. Emphasizing to both design and construction staff that mitigation features are not the kinds of items that can be Value Engineered or removed from a project just because they do not appear to be directly related to a transportation need.  When they inadvertently get removed from a project, this may make the environmental documentation out of compliance and jeopardizes the project until it is fixed.

3. Educating highway agency staff and contractors that failure to implement mitigation measures can lead to civil, and in some cases, criminal penalties.  

4. Hiring “environmental monitors” to ensure that environmental features are implemented as intended and that any changes are processed through the appropriate agencies.

It is FHWA’s responsibility as the lead agency to provide oversight to ensure that commitments are incorporated into project design and project construction.  Whatever mechanism is used, it must provide accountability for environmental mitigation or enhancement.  The FHWA is planning to do a program review of mitigation during the 2001-2002 fiscal year as part of FHWA’s oversight responsibilities.

For more information, contact Lamar Smith, 202-366-8994, lamar.smith@fhwa.dot.gov 

