FHWA Briefing
Dispute Review Boards

Background:


Large construction projects often have disputes between the owner and the contractor due to the nature of the work, its complexity and its magnitude.   The resolution of these disputes can be a costly and time-consuming ordeal for both the owner and contractor.  A dispute review board (DRB) is one method of resolving and avoiding such disputes.  

A DRB consists of three neutral individuals who consider project issues and recommend resolution of disputes.  All DRB members should be independent and well-established experts.   The owner selects one member, the contractor one member, and these two members select a third member.   The owner and the contractor must approve the other party’s recommendation for a DRB member.   Members cannot be current or past employees (within certain restrictions) of either party. 

The DRB operating procedures are described in the contract and both parties often share the operating costs. The board renders written decisions; however, the decisions are typically non-binding upon the parties.

Talking Points:
· Guide Specifications        The Construction Dispute Review Board Manual (McGraw-Hill Construction Series, 1996) is an excellent reference.   It explains the concept, function, and applicability of DRBs.    It includes a DRB guide specification and describes the principles and practices of DRBs including member selection, operation of the board, conduct of the hearing, deliberation, recommendations, etc.

· Current Use of DRBs

Many states have used DRBs on large bridge or tunnel projects.  According to the Dispute Review Board Foundation, state DOT usage includes: Alaska ( 1 project), California (42), Colorado (4), Delaware(1), Florida (60), Hawaii (9), Maine (4), Massachusetts (47), Oregon (3), Utah (1) and Washington(54).  

· The Dispute Review Board Foundation has compiled data on the success of DRBs in successfully minimizing construction litigation.  The following statistics are furnished by the Dispute Review Board Foundation.

	Industry Sector
	Through late 1998

	
	No of Jobs
	Value in $Billions
	Disputes

	
	
	
	Settled
	Litigated
	% Settled

	Tunnels & Underground
	114
	$9.4
	149
	16
	90%

	Heavy Highway
	285
	$16.0
	324
	1
	100%

	Building, Process & Other
	77
	$4.8
	121
	0
	100%

	Totals
	476
	$30.2
	594
	17
	97%


· On the Boston Central Artery project, 47 of 123 construction contracts have DRBs representing approximately $6.8 billion in construction.  These contracts range from $12.5 million to $419.5 million.    On these contracts, 9,635 total issues have been raised, however, the vast majority of these issues were resolved informally.  Only 15 issues have been raised to a formal DRB.  To date, no issues have gone to litigation.  This tremendous record of dispute avoidance and resolution is a strong testament to the Central Artery’s partnering and DRB process.   For additional information, contact Mr. Bob Berry, with Bechtel/Parsons Brinkerhoff at 617-342-1395. 

· Florida DOT has used DRBs extensively for projects over $10 million.  The 60 projects currently using DRBs represent approximately $1.1 billion in construction.  Of the 45 disputes that have been heard as of January 1999, the contractors and FDOT have each claimed an approximately equal number of victories.  The disputes have ranged in size from relatively small claims up to $6 million.  To date there has been no litigation regarding DRB recommendations.   For additional information, contact Mr. Jack C. Norton, National Construction Associates, Inc., 813-886-7444.

· Caltrans began requiring DRBs for all contracts greater than $10 million in January 1998.  The use of DRBs for smaller contracts is optional but encouraged.

Advantages of DRBs

1. Quick settlement of disputes - This maintains cash flow for the contractor and allows personnel to work on more productive projects.

2. Provides a significant reduction in the time money is tied-up by a dispute.

3. While the DRB recommendations are generally not binding, the findings of the DRB are viewed as having significant merit since they are made by established experts with extensive experience in the field.

4. Reduction in the dollar amount of the dispute because it can be handled quickly (This is difficult to quantify).

5. Avoidance of the lengthy and costly work at the end of a project, preparing and negotiating a claim.  This improves cash flow for the contractor and makes personnel available for other projects.

6. Avoidance of the costly process of pursing claims through the courts.

7. Provides a forum for subcontractor complaints.  Many disputes presented to DRBs have involved subcontractors.  In some cases, part or all of the claim may be between the contractor and the sub.  The DRB is able to assign responsibility between the owner and the contractor.  This quickly limits these disputes for the owner and turns it back to the contractor and subcontractor if necessary.

Intangible Benefits of Cooperation (Preventive Benefits)

1. When owner and contractor managers must report to a board of experts, they tend to be more cooperative in the resolution of problems from the beginning of the project.

2. The idea of preparing for, and going in front of, the DRB encourages managers to find ways to work out disputed items.  This may result from the managers desire to control the outcome rather than giving it to the DRB.   There is also a desire not to appear uncooperative or foolish to the DRB.

3. Preparation for bringing a dispute to the DRB often brings out new or better information that allows settlement.

4. If settlement can’t be reached, the DRB offers a face-saving way to end a dispute.   Personalities and hard feelings can be pushed aside easily.

5. The expertise of the DRB can be tapped during early meetings.  This can be very valuable to the project or the contractor.

Potential Disadvantages

1. DRB costs may be a disadvantage.   But in comparison with the potential for large savings in claims resolution and claims avoidance, DRBs are normally cost effective for large projects.  Washington State DOT reported that their direct DRB costs ranged from $14,000 - $52,000 with an average cost of $32,000.   These costs resulted from the use of DRBs on twelve  I-90 projects where 19 disputes were heard.   The dispute amount was reported as $4,229,000 and the settled amount was $1,461,549 paid by the owner.  In some cases, liability was assigned to both the contractor and owner.

2. Some contractors who are unfamiliar with DRBs, may believe that DRBs are just another expense and time waster.  However, with appropriate training and successful experiences, both owners and industry should appreciate the value DRBs.

· For More Information: 
The DRB Foundation is a non-profit organization for professionals involved in the resolution of conflict through the use of dispute review boards. The DRB Foundation was created to support and promote the DRB concept and use in the construction industry.   The Foundation provides training, seminars and workshops to help owners implement the DRB process.  For more information, call Mr. Jim Donaldson, Dispute Review Board Foundation, Seattle, Washington, 206-525-5216.


Point of Contact:  Jerry Yakowenko, HIPA-30, 202-366-1562
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