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ISSUE: 
The USDOT on February 2, 1999 promulgated a new rule significantly revising the DBE program to meet the narrow tailoring requirement of the US Supreme Court’s 1995 Adarand decision.  The new regulations in USDOT’s efforts to narrowly tailor its DBE program set forth a number of new complex, complicated and in some instances controversial requirements.  States have voiced a concern that many of these requirements are administratively burdensome.  

KEY FACTS:  


· Every State and FHWA vested substantial resources in developing, altering and approving the first program submission required under the new regulations.  The plans were difficult to develop and are quite complex and represent novel issues for the states.

· These revised programs were submitted to FHWA for approval and every State developed program was found to in compliance with the new regulations.  The final program was approved in July of 2000.  Since then the states have been implementing the various approaches they committed to in meeting the requirements of the new regulations.  It is understood that full compliance with some of commitments may not have been achieved as yet.

· Some of the requirements in the new rule that seem to clause the greatest concern are:

Goal Setting process - requires an extensive review of available data and coordination with the highway industry acceptable to all affected parties

Tracking and reporting of accomplishments based on actual payments to all DBEs on all contracts include contracts that use race-neutral means to meet the goal

Maintaining a list of all bidders on all Federal-aid projects, including all firms providing quotes to prime contractors

Prompt payment of retainage by prime contractors to all subcontractors upon satisfactory completion of its work 

Unified certification in which require States to establish one certification entity for all DOT DBE applications

· The first four items impose a significant new data collection requirement.  It was left to the state’s to develop the information collection system for meeting this requirement.  States have made significant progress to meet this requirement by developing a systematic information management system through the resources from within the State or through the purchase of off the self (Champs, Biztrack) software packages that have been designed specifically to collect, track and report the necessary data.

· Many states are still working on finalizing its approach for capturing the necessary information elements required by the bidders list.  States have come up with various techniques in meeting this challenge from conducting surveys, requiring pre-bidding registration and setting the submittal of the information as a matter of responsiveness in submitting a bid.  Since this is still a work in progress no substantiative data is available to assess best practice.

· The prompt payment of retainage has become the most controversial of all of the new requirements.  The industry has voiced concern that the regulation seems to place the full burden for compliance on them.  It is interesting to note a few states saw this as the opportunity to significantly revise the way they do business by completely eliminating the practice of retainge in their state including prohibiting  contractors from withholding retainage.

· With respect to unified certification process, the states are to have approved by DOT no later than March 4, 2002 a formal agreement among all DOT recipients in that state to have a “one-stop” process for certifying DBEs in the state.  No state has submitted a signed agreement to date.  Several states including California are close to submitting an agreement to USDOT for approval.  One issue that seems to have surfaced but not yet settled is the matter of cost sharing among the various recipients in the implementing this process.

· There seems to be a growing issue that the implementation of some aspects of the new regulations requirements seem to be taking longer than anticipated and there is the concern that states might be finding themselves in non-compliance with the DBE program requirements under part 26.  To assist the states in expediting the implementation process, FHWA will be initiating a national review of the DBE program with the emphasis on finding best practices for sharing among the states and to provide technical assistance in finding a coordinated approach to solving problems faced by states in fully complying with the new requirements.

Contact:

Charles Klemstine,

Program Operations Team Leader

Phone 202-366-6753; Email Charles.Klemstine@fhwa.dot.gov

